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TAX 
 
Ways and Means Task Force Has First 
“Ideas Session” and Issues Mission 
Statement  
 
Key Points: 

 The Task Force held its first closed-door 
listening session for Members to discuss their 
priorities for tax reform  

 
The House Ways and Means Committee 
outlined the mission statement for the 
Republican Task Force on Tax Policy, led by 
Chairman Kevin Brady (R-TX). The mission 
statement detailed the goals of tax reform, 
including to: “close loopholes, eliminate 
special-interest carve-outs, and limit the 
deductions, exclusions and credits;” ensure a 
more competitive tax rate system for business 
and end incentives to shift jobs overseas; 
among others. 
 
The Task Force also held its first ideas session 
this week, hearing from Members of Congress 

both on and off-committee in a closed door 
meeting. 
 
Senate Finance Committee Chairman’s 
Corporate Integration Proposal May Be 
Several Months Away 
 
Key Points: 

 Hatch indicated corporate integration plan 
may not be released until May 

 
Senate Finance Committee Chairman Orrin 
Hatch (R-UT) suggested that the release of his 
corporate integration tax outline or proposal 
may be “a few” months off, as the Joint 
Committee on Taxation (JCT) analyzes and 
scores the proposal. Corporate integration 
involves taxing dividends only once, rather 

This Week in Congress 

 House – The House passed the “Ensuring Terminated Providers are Removed 
from Medicaid and CHIP Act” (H.R. 3716) and the “Blocking Regulatory 
Interference from Closing Kilns Act of 2016” (H.R. 4557). 

 Senate – The Senate passed the “Securing America’s Future Energy: Protecting our 
Infrastructure of Pipelines and Enhancing Safety Act” (S. 2276) and continued 
consideration of the “Comprehensive Addiction and Recovery Act of 2015” (S.524). 

 
Next Week in Congress 

 House – The House will be in recess.  

 Senate –The Senate will resume consideration of the “Comprehensive Addiction and 
Recovery Act of 2015” (S. 524) and may resume consideration of the “Energy Policy 
Modernization Act of 2015” (S. 2012).  

 

Table of Contents 

Taxes    1 
Financial Services   3 
Energy & Environment  7 
Defense    11 
Health    17 
Transportation & Infrastructure 20 
Technology                                     21 

 

 

 

 

 
 
 

http://www.williamsandjensen.com/
http://waysandmeans.house.gov/task-force-on-tax-reform-releases-mission-statement/


Williams & Jensen – Washington Update March 4, 2016 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 2 of 28 

than how they are taxed currently at both the 
corporate and shareholder levels. The Finance 
Committee is exploring a dividends paid 
deduction to the corporation and full taxation 
at the individual level, with a withholding tax 
regime for dividends as well as the apparent 
preferred manner to accomplish that goal. 
Moreover, a similar approach with withholding 
would be applied to interest payments.  The 
Committee has yet to release any details so the 
exact details of this concept to tax reform 
remains to be released, sometime in the coming 
few months. 
 
Report on Hillary Clinton’s Tax Plan 
Includes Additional Details on Tax Reform 
Proposal 
 
Key Points: 

 Clinton’s plan targets top one-percent of 
individuals and corporate inversions 

 Details on middle class tax cut proposal may 
follow 

 
Democratic presidential candidate Hillary 
Clinton will propose $1.1 trillion in tax 
increases while also implementing a tax cut for 
the middle class, according to a report from the 
Tax Policy Center. While two-thirds of the 
revenue raised would come from four 
proposals on the individual side, the proposal 
also includes corporate reform. The proposal 
would make inversions more difficult, target 
“earnings stripping” and impose an “exit tax” 
on foreign acquisitions. It would also impose a 
“risk fee” on large financial institutions, 
implement a high-frequency trading tax, target 
tax preferences associated with executive 
compensation, and eliminate tax benefits for 
the oil and gas industries. 
 
Tax Writing Committees Hold Various 
Hearings 
 

Key Points: 

 Committees look at multiemployer pension 
plans, freedom of speech at higher education 
institutions 

 

The Senate Finance Committee’s hearing on 
“The Multiemployer Pension Plan System: 
Recent Reforms and Current Challenges” 
explored a number of issue areas including: the 
Multiemployer Pension Reform Act; employer 
contribution rates; Central States Pension Plan; 
Miners Protection Act; accounting standards; 
executive compensation; and hybrid plans. 
Chairman Hatch indicated he intends to work 
with Ranking Member Wyden on the mine 
workers issue, and said he will continue to try 
to advance the bipartisan “Miners Protection 
Act of 2015” (S. 1714).   
 
The House Ways and Means Committee’s 
Oversight Subcommittee held a hearing to 
review if colleges and universities are wrongly 
invoking their 501(c)(3) status to suppress free 
speech on campus, particularly when it involves 
politics.  
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this section.    
 
 
 
 

Upcoming Dates 
March 31, 2016:  FAA extension expires 
November 8, 2016: Election Day   
March 2017: Debt limit suspension 
ends 
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FINANCIAL SERVICES 
 
House Financial Services Committee 
Reports Ten Bills 
 
Key Points: 

 The Committee approved bills related to 
mortgage licensing, reducing regulatory burdens, 
the National Flood Insurance Program 
(NFIP), the Volcker Rule, the Sarbanes-
Oxley Act, collateralized loan obligations 
(CLO), general solicitations, commercial real 
estate loans, and venture exchanges. 

 
On March 2, the House Financial Services 
Committee held a markup and approved ten 
bills, including legislation related to: mortgage 
licensing, reducing regulatory burdens, the 
National Flood Insurance Program (NFIP), the 
Volcker Rule, the Sarbanes-Oxley Act, 
collateralized loan obligations (CLO), general 
solicitations, commercial real estate loans, and 
venture exchanges.  

 The SAFE Transitional Licensing Act 
(H.R. 2121), introduced by 
Representative Steve Stivers (R-OH), 
would amend the SAFE Mortgage 
Licensing Act of 2008. The Committee 
approved H.R. 2121, as amended, by a 
vote of 56-0. 

 The Taking Account of Institutions 
with Low Operation Risk Act (H.R. 
2896), introduced by Representative 
Scott Tipton (R-CO), would require 
federal banking regulators to tailor their 
regulations to limit regulatory burdens. 
The Committee adopted H.R. 2896 by 
a vote of 34-22. 

 The Flood Insurance Market Parity and 
Modernization Act (H.R. 2901), 
introduced by Representative Dennis 
Ross (R-FL), would clarify that flood 
insurance offered by a private carrier 

outside of the National Flood 
Insurance Program (NFIP) can satisfy 
the Act’s mandatory purchase 
requirement. The Committee favorably 
reported H.R. 2901, as amended, by a 
vote of 53-0. 

 The Due Process Restoration Act (H.R. 
3798), introduced by Representative 
Scott Garrett (R-NJ), would amend the 
Securities Exchange Act of 1934 
relating to the SEC’s use of 
administrative law judges. The 
Committee favorably reported H.R. 
3798 by roll call vote 32-25. 

 The Investor Clarity and Bank Parity 
Act (H.R. 4096), introduced by 
Representative Michael Capuano (D-
MA), would amend the Volcker Rule to 
permit certain investment advisers to 
share a similar name with a private 
equity fund. The Committee favorably 
reported H.R. 4096 by voice vote. 

 The Fostering Innovation Act (H.R. 
4139), introduced by Representative 
Kyrsten Sinema (D-AZ), would amend 
the Sarbanes-Oxley Act to provide a 
temporary exemption for low revenue 
issuers from certain auditor attestation 
requirements. The Committee 
favorably reported H.R. 4139 by a vote 
of 42-15. 

 The Expanding Proven Financing for 
American Employers Act (H.R. 4166), 
introduced by Representative Andy 
Barr (R-KY), would amend the 
Securities Exchange Act of 1934 to 
provide specific credit risk retention 
requirements to certain qualifying 
collateralized loan obligations. The 
Committee favorably report H.R. 4166, 
as amended, by a vote of 42-15. 

 The Helping Angels Lead Our Startups 
Act (H.R. 4498), introduced by 
Representative Steve Chabot (R-OH), 
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would modify the definition of general 
solicitation. The Committee favorably 
reported H.R. 4498 by a vote of 44-13. 

 The Preserving Access to CRE Capital 
Act of 2016 (H.R. 4620), introduced by 
Representative French Hill (R-AR), 
would exempt certain commercial real 
estate loans from risk retention 
requirements. The Committee 
favorably reported H.R. 4620 by a vote 
of 39-18. 

 The Main Street Growth Act (H.R. 
4638), introduced by Representative 
Scott Garrett (R-NJ), would allow the 
creation of venture exchanges to 
promote liquidity of venture securities. 
The Committee favorably reported 
H.R. 4638, as amended, by a vote of 
32-25. 

 
Chairman Jeb Hensarling (R-TX) stressed the 
need to send bipartisan legislation to the 
President, expressing support for the bills 
under consideration. He said the “Flood 
Insurance Market Parity and Modernization 
Act” (H.R. 2901) is a bipartisan bill which will 
remove unreasonable regulatory barriers which 
are hindering homeowners’ options in the 
flood insurance market. He suggested that the 
NFIP is impeding a competitive market and is 
in need of reform.  
 
Ranking Member Maxine Waters (D-CA) 
acknowledged that some of the proposals are 
modest, but said that the majority represent a 
coordinated attack on the proper functioning 
of the financial markets. She expressed concern 
that Republicans will attempt to undermine the 
Administration’s rule to reign in conflicts of 
interest. She said the Committee has 
considered multiple bills to undermine financial 
regulation. She also expressed concern about 
press reports that the Committee will move on 
legislation to repeal sections of the Dodd-

Frank Act (DFA), including the Volcker Rule 
and the Financial Stability Oversight Council 
(FSOC).  
 
Senate Banking Panel Holds Hearing on 
Equity Market Structure 
 
Key Points: 

 Chairman Mike Crapo (R-ID) stressed the 
need to examine the state of the fixed income 
market, and he expressed a frustration with 
the pace of the review and implementation of 
some market structure reforms. 

 Ranking Member Mark Warner (D-VA) 
urged the SEC to quickly move forward with 
a maker-taker pilot program and the 
Consolidated Audit Trail (CAT). 

 SEC Division of Trading and Markets 
Director indicated that the SEC plans to move 
forward on publishing the CAT for comment, 
proposing a rule on institutional order routing 
transparency, proposing an anti-disruptive 
trading rule, and considering a maker-taker 
pilot program. 

 
On March 3, the Senate Banking Committee’s 
Securities, Insurance and Investment 
Subcommittee held a hearing entitled 
“Regulatory Reforms to Improve Equity 
Market Structure.” Chairman Mike Crapo (R-
ID) noted that the Securities and Exchange 
Commission (SEC) and the Financial Industry 
Regulatory Authority (FINRA) have been 
working to ensure market structure rules have 
kept pace with developments in the markets. 
He stated these are complicated issues and he 
appreciates the data driven review undertaken 
by the SEC and FINRA. He noted the Flash 
Crash is still fresh on people’s minds, and other 
market events have raised concerns about 
market resiliency and integrity.  While 
expressing an appreciation for regulators to 
study issues to “get it right”, he emphasized 
that there is an increasing level of frustration 
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with the pace of implementing some of the 
market structure reforms.  
 
Ranking Member Mark Warner (D-VA) noted 
there have been flash crashes, “flash freezes”, 
problems with IPOs such as Facebook and 
BATS, an ETF “meltdown” in 2015, the 
August 24 event, and settlements with dark 
pool operators. Warner stated that work 
around market structure remains, starting with 
the need to review the issues holistically. 
Second, he stated additional pilot programs are 
needed. He stated if pilot programs are 
carefully crafted they can provide valuable data. 
Warner pointed to an RBC study of exchange 
pricing that identified 839 fee schedules, and he 
stated it is likely difficult for market 
participants to know if they are getting best 
execution. Third, he suggested the role of dark 
pools needs to be reviewed, particularly since 
dark pools were originally aimed at executing 
large order and the average order size in dark 
pools is now reported as 187 shares. Finally, he 
stated adequate tools are needed for market 
oversight. He emphasized the need to finalize 
the Consolidated Audit Trail (CAT) to provide 
the SEC with the appropriate regulatory tools.  
 
In his testimony, SEC Division of Trading and 
Markets Director Steve Luparello stated the 
SEC is focused on a wide range of market 
structure issues, but he highlighted four items 
that he suggested will move forward soon. 
First, he indicated the SEC will be in a position 
“soon” to publish the CAT for notice and 
public comment. Second, he noted the 
Commission will release in 2016 a proposal on 
institutional order routing transparency. Third, 
he stated that the SEC is working on a 
narrowly crafted anti-disruptive trading rule. 
Finally, he indicated the SEC will consider a 
maker-taker pilot program, as the Equity 
Market Structure Advisory Committee 
(EMSAC) Subcommittee on Customer Issues is 

expected to present recommendations at the 
next EMSAC meeting in April. 
 
Warner urged the SEC to move forward with a 
pilot program on the maker-taker model in a 
timely a manner and he pressed for answers on 
when the SEC could begin such a pilot. 
Luparello said while there are concerns with 
other pilots that they could create additional 
complexity in the market, the maker-taker pilot 
could be done very simply. He said the SEC is 
awaiting a recommendation from the EMSAC, 
suggesting that they will be able to act quickly 
on the recommendation. He said the EMSAC 
subcommittee examining this issue is expected 
to make a recommendation to the full EMSAC 
at their next meeting in late April. He said he 
expects the full committee to have some 
questions about the details of the structure of 
the pilot, but there is broad-based support for 
doing a pilot.  FINRA Chairman and CEO 
Richard Ketchum, who is also an EMSAC 
member, said he supports a pilot on maker-
taker.  
 
Senator Elizabeth Warren (D-MA) raised 
concerns with the self-regulatory aspect of the 
market. She said three economists from the 
University of Chicago Booth School of 
Business released a study examining records 
from 1.2 million financial advisers and brokers 
from 2000-2015, which found that 1 in 13 had 
a documented record of criminal, civil or 
regulatory misconduct. She said only half of 
these people had been fired by their firms and 
44 percent of those that were fired got a job 
with another financial firm within a year. She 
asked what FINRA is doing to protect seniors 
from receiving advice from people with a 
history of misconduct. Ketchum said FINRA 
cares a great deal about addressing recidivism, 
and that FINRA examines these incidents and 
disbars people when appropriate. Warren 
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responded that FINRA is not getting these 
people out of the industry.  
 
Crapo said FINRA and the Municipal 
Securities Rulemaking Board (MSRB) are 
working on rules to increase the disclosure of 
broker fees for retail trades in the bond market. 
He asked if this will result in better pricing for 
retail investors. Ketchum contended that 
additional disclosures will result in more 
efficient pricing, but suggested that it is not a 
“cure-all”. He noted that the introduction of 
FINRA’s Trade Reporting and Compliance 
Engine (TRACE) program and the MSRB’s 
Electronic Municipal Market Access (EMMA) 
system resulted in more efficient pricing. 
Luparello commended FINRA and MSRB for 
their rule to improve transparency of retail 
order execution.  
 
Warner expressed concern about delays in 
implementing the tick size pilot program. He 
said some exchanges put forward proposals 
more focused on preserving their own 
commercial interests than on conducting an 
actual experiment. He asked about the status of 
the pilot. Luparello said the pilot will be 
underway by October. He said there are filings 
submitted from two of the markets, which 
define provisions in line with what the SEC 
expected. He said there were differences of 
opinion regarding trade-at, and that for some 
markets “the definition of trade-at is in the eye 
of the beholder.” 
 
SEC Holds Small and Emerging Company 
Advisory Committee Meeting 
 
Key Points: 

 SEC Chair Mary Jo White and 
Commissioner Kara Stein discussed the 
implementation of Regulation A+ and 
Regulation Crowdfunding. 

 

On February 25, the Securities and Exchange 
Commission (SEC) held a meeting of its Small 
and Emerging Company Advisory Committee. 
The meeting focused on “the capital formation 
landscape for small and emerging companies, 
including data on capital raised in unregistered 
securities offerings.” SEC Chair Mary Jo White, 
in a statement, provided the Advisory 
Committee with an update on the 
Commission’s activities. She noted that last 
year the Commission completed its major 
rulemakings under the JOBS Act, including 
Regulation A+ and the Regulation 
Crowdfunding. She said that the crowdfunding 
rules will become effective on May 16 and a 
number of funding portals have filed 
applications to register to serve as 
intermediaries in crowdfunding transactions. 
She said the Commission is also moving 
forward with a tick size pilot program as part of 
its market structure review. She noted that the 
SEC has put out proposed changes to Rule 147 
and Rule 504 and a study on the definition of 
an accredited investor. She said the 
Commission staff is reviewing the Advisory 
Committee’s recommendations related to 
simplified disclosures for smaller issuers and 
the regulation of finders. 
 
In a statement, Commissioner Kara Stein raised 
concerns with the issues affecting small and 
emerging companies. She questioned how 
Regulation A+ and Regulation Crowdfunding 
will work in practice, expressing concern that 
provisions of the JOBS Act will not work as 
intended. She urged the Advisory Committee 
to examine if there are asymmetries in access to 
capital raising options among small and 
emerging companies. 
 
Upcoming Hearings and Events 
 
March 8 
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Treasury Budget: The Senate Appropriations 
Committee’s Subcommittee on Financial 
Services and General Government will hold a 
hearing to discuss the FY2017 budget for the 
Department of the Treasury. 
 
March 10 
HUD Budget: The Senate Appropriations 
Committee’s Subcommittee on Transportation, 
Housing and Urban Development, and Related 
Agencies will hold a hearing to discuss the 
FY2017 budget for the Department of Housing 
and Urban Development (HUD).  
 
March 16 
CFPB Semi-Annual Report: The House 
Financial Services Committee is expected to 
hold a hearing to receive the he Semi-Annual 
Report of the Consumer Financial Protection 
Bureau (CFPB).  
 
March 22:  
State of the International Financial System: 
The House Financial Services Committee is 
expected to hold a hearing to receive the 
annual testimony from the Secretary of the 
Treasury on the state of the international 
financial system. 
 
March 23 
Capital Markets: The House Financial 
Services Committee is expected to hold a 
hearing to discuss the capital markets. 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst and Alex Barcham contributed to the 
articles. 
 
 
 
 
 
 

ENERGY AND ENVIRONMENT 
 
Senate Passes Pipeline Safety Legislation 
 
Key Points: 

 The Senate passed the Commerce Committee-
approved pipeline safety bill on March 3 

 The bill reauthorizes the Department of 
Transportation’s pipeline safety programs 
through 2019, and would mandate new federal 
safety standards for underground natural gas 
storage facilities.   

 
On March 3, the Senate approved pipeline 
safety reauthorization legislation (S. 2276) by 
unanimous consent. A week earlier, the Senate 
Commerce Committee issued its Committee 
Report (S.Rept. 114-209) for S. 2276. The 
Committee Report explains the need for the 
legislation, describes recent hearings held on 
pipeline safety, and provides a summary of the 
legislation.  
 
The bill includes provisions that would: 

 Reauthorize the Pipeline and 
Hazardous Materials Safety 
Administration’s (PHMSA) pipeline 
safety functions through September 30, 
2019. 

 Direct PHMSA to prioritize pending 
rulemakings required by earlier statutes 
over initiating new pipeline safety rules. 

 Require PHMSA to conduct an 
assessment of gas and liquid pipeline 
integrity management.   

 Require PHMSA to establish federal 
safety standards for underground 
natural gas storage.   

 Grant PHMSA direct hire authority to 
address staffing issues.  

 Reestablish pipeline safety research and 
development partnerships and 
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collaboration between PHMSA and the 
private sector.   

 Require the Federal Energy Regulatory 
Commission (FERC) to consult with 
PHMSA on interstate natural gas 
pipelines that are going through 
FERC’s pre-filing process.  

 Mandate that PHMSA certify state 
participation in interstate pipeline safety 
oversight. 

 Require PHMSA to report to Congress 
on “lost and unaccounted for natural 
gas from distribution pipelines and 
systems”, along with recommendations 
on any potential improvements in the 
“reporting and measurement of lost 
and unaccounted for gas or safety of 
systems…” 

 Require the Government 
Accountability Office (GAO) to 
conduct a review of state policies to 
“encourage the repair and replacement 
of leaking natural gas distribution 
pipelines…” 

 Require that PHMSA provide the 
congressional committees with 
jurisdiction over pipeline safety with 
“full and unredacted copies of oil spill 
response plans” of pipelines.  

 
The Senate has now completed its initial action 
on pipeline safety legislation. It will next await 
House passage of a bill so that the two 
chambers can negotiate a final version that can 
be passed and sent to the President.   
 
Energy and Commerce Committee 
Hearing on Pipeline Safety  
 
Key Points: 

 Tuesday’s hearing focused on pipeline safety 
reauthorization and the Committee’s 

discussion draft on pipeline safety released on 
February 26. 

 Democrats expressed support for Section 15 of 
the discussion draft, which would authorize 
private lawsuits to compel action by the 
Pipeline and Hazardous Materials Safety 
Administration. Industry representatives 
however raised concerns regarding the provision.    

 PHMSA Administrator Marie Therese 
Dominguez reported that the pending proposed 
rule on natural gas pipeline safety has 
completed the final internal review and will be 
published within the next two weeks.  

 
On March 1, 2016, the House Energy and 
Commerce Committee’s Energy and Power 
Subcommittee held a hearing on pipeline safety 
reauthorization legislation. The Committee 
issued a discussion draft reauthorization bill on 
February 26, which was the focus of much of 
the hearing. The discussion draft includes a 
number of provisions that track the Senate-
passed reauthorization bill (S. 2276), including: 
requiring the Pipeline and Hazardous Materials 
Safety Administration (PHMSA) to develop 
regulations for underground natural gas storage 
facilities; directing PHMSA to prioritize work 
on completing current rulemakings before 
initiating new regulatory projects; requiring the 
Government Accountability Office (GAO) to 
review the liquid and gas pipeline integrity 
management programs; and providing PHMSA 
with direct hire authority.  
 
Provisions in the House bill not included in the 
Senate bill are: a requirement for pipeline 
operators to conduct additional inspections for 
pipelines that operate 150 feet below inland 
water bodies (Section 12 of the discussion 
draft); and clarifying the right of individuals to 
bring “a civil action to compel PHMSA to 
perform a nondiscretionary regulatory duty” 
(Section 15). The latter provision is also known 
as “sue and settle”, which is a process utilized 
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by environmental organizations under other 
statutes to drive regulatory actions by the 
Environmental Protection Agency (EPA).   
 
Democrats at the hearing called for adding 
provisions to the discussion draft. Full 
Committee Ranking Member Frank Pallone 
(D-NJ) asserted that the “draft could and 
should be much stronger,” but said that “it’s a 
good start”. He called for: 

 Including the “stronger language” of 
Representative Brad Sherman’s (D-
CA) bill (H.R. 4578) directing PHMSA 
to establish safety standards for 
underground natural gas storage 
facilities; 

 Providing PHMSA with “carefully 
crafted emergency order authority”; 

 Eliminating PHMSA’s statutory 
requirements to conduct cost-benefit 
analyses for its regulations; and 

 Maintaining the provision in the 
discussion draft that would allow 
citizens to sue to require PHMSA to 
perform a non-discretionary duty.     

 
PHMSA Administrator Marie Theresa 
Dominguez reported that the Office of 
Management and Budget (OMB) has 
completed its review of the pending Notice of 
Proposed Rulemaking (NPRM) on natural gas 
transmission pipeline safety. She stated that 
PHMSA “will be looking to publish [the 
NPRM] in the next two weeks.” PHMSA 
began the process of developing the natural gas 
transmission pipeline safety rule in 2011, with 
the  publication of an Advanced Notice of 
Proposed Rulemaking (ANPRM) titled 
“Pipeline Safety: Safety of Gas Transmission 
Pipelines”. 
 
Secretary Jewell Defends Department of 
Interior Regulatory Efforts 
 

Key Points: 

 On Tuesday, Secretary of Interior Sally Jewell 
appeared before the House Natural Resources 
Committee to discuss the Department’s 
proposed Fiscal Year 2017 budget. 

 Much of the hearing focused on the 
Department’s regulatory initiatives targeting oil 
and gas development on federal lands and the 
Outer Continental Shelf.   

 
On March 1, the House Natural Resources 
Committee held a hearing on the President’s 
Fiscal Year 2017 Budget Proposal for the 
Department of the Interior. The hearing 
addressed several pending regulatory initiatives 
targeting offshore and onshore oil and gas 
production.  
  
In his opening statement, Chairman Rob 
Bishop (R-UT) said the Bureau of Land 
Management’s (BLM) hydraulic fracturing rule 
is legally deficient and other regulations 
discourage onshore energy leases. He asserted 
the FY 2017 Budget Proposal withdraws 10 
million acres from mineral development in the 
west for a habitat for the greater sage-grouse. 
He said the proposed budget includes 
Endangered Species Act (ESA) changes that 
designate critical habitat in areas that are not 
occupied by any endangered species. Bishop 
remarked that he is “perplexed by the 
Department’s double standard for stringently 
enforcing ESA consultation”.   
 
In her testimony, Secretary of Interior Sally 
Jewell said the Department’s FY 2017 Budget 
Request is $13.4 billion, which would be a half 
percent increase over the FY 2016 enacted 
level. She said the Budget invests $5 billion in 
public lands, including wildlife refuges and 
habitat. She claimed the Budget continues to 
promote a balanced approach to safe and 
responsible energy development that 
maximizes a fair return for taxpayers, with $800 
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million for renewable and conventional energy 
development. She indicated that Department is 
on track to meet the President’s goal of 
permitting 20,000 MW of renewable energy 
capacity on public lands by 2020. She said the 
Budget provides funding for the Bureau of 
Ocean Energy Management (BOEM) and 
Bureau of Safety and Environmental 
Enforcement (BSEE) to reform and strengthen 
responsiveness, oversight, and safety for 
offshore oil and gas development. She stated 
$20 million in the Budget supports BLM’s 
efforts to develop a landscape level approach to 
onshore oil and gas development, modernize 
and streamline permitting, and strengthen 
inspection capacity.    
 
The hearing addressed a number of Interior 
Department energy regulations, including: 

 Hydraulic Fracturing on Federal 
Lands: Representative John Fleming 
(R-LA) asked if BLM prepared a 
Federalism Impact Statement for its 
hydraulic fracturing regulations. Jewell 
said BLM followed all appropriate 
rules. Fleming stated BLM believes 
there will be no financial impact to 
states as a result of the rule. He 
explained that several states sued the 
Department alleging that irreparable 
harm will occur from the regulation 
leading to a U.S. District Court issuing 
an injunction against enforcement of 
the rule. He asked if BLM should have 
provided a federalism assessment. 
Jewell said she does not want to 
comment on ongoing litigation. BLM 
issued the final rule titled “Oil and Gas; 
Hydraulic Fracturing on Federal and 
Indian Lands” on March 20, 2015. On 
June 24, 2015, the U.S. District Court 
for the District of Wyoming issued an 
“Order Postponing Effective Date of 
Agency Action”, and on September 30, 

the same court issued a preliminary 
injunction blocking implementation of 
the regulations.       

 Venting and Flaring Rule:  
Representative Doug Lamborn (R-CO) 
stated that natural gas production has 
increased over the last decade while 
methane emissions have decreased. He 
asked why BLM is promulgating its 
own methane rules. Jewell replied that 
BLM oversees the oil and gas activity 
on federal and tribal lands. She 
explained that it is BLM’s responsibility 
to collect revenues on behalf of all 
Americans, and when methane is 
vented or flared no royalty is paid. She 
added it is also BLM’s responsibility to 
ensure that energy production on 
federal lands is done in an 
environmentally responsible way. 
Lamborn asked if BLM’s venting and 
flaring regulations overlap with, or 
conflict with, Environmental 
Protection Agency (EPA) regulations. 
He also asked if BLM would extend the 
comment period for the rule. Jewell 
said BLM consulted consistently with 
the EPA throughout the rulemaking 
process. She stated BLM intends to 
keep the venting and flaring rule on 
track and believes there has been 
sufficient time to comment. Lamborn 
asserted that additional costs imposed 
by the venting and flaring regulation 
will drive out marginal plays and small 
players. He asked if it is 
counterproductive to reduce natural gas 
production while other regulations are 
encouraging a shift to natural gas for 
power generation. Jewell responded 
that it is not acceptable for an oil play 
to vent and flare natural gas into the 
atmosphere without any attempt to 
collect it.  On February 8, BLM 
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published a Notice of Proposed 
Rulemaking (NPRM), titled “Waste 
Prevention, Production Subject to 
Royalties, and Resource Conservation”. 
As described by the BLM, the 
regulations are intended “to reduce 
waste of natural gas from venting, 
flaring, and leaks during oil and natural 
gas production activities on onshore 
Federal and Indian leases”.   

 Well Control Rule: Representative 
Garret Graves (R-LA) asserted that 
BSEE’s Proposed Well Control 
Regulations show that the regulators 
fundamentally do not understand the 
technology associated with offshore 
energy. Jewell replied that the Well 
Control Regulations will be finalized 
soon and suggested that significant 
changes have been made. The BSEE 
published the NPRM, “Blowout 
Prevention Systems and Well Control”, 
in the Federal Register on April 17, 2015. 
The NPRM is part of the Obama 
Administration’s regulatory response to 
the 2010 Deepwater Horizon disaster, 
and imposes a series of new rules for 
offshore drilling operations. BSEE is 
expected to issue the final rule in the 
next few months.     

  
Upcoming Hearings and Events 
 
March 8-10 
Environmental Review of Natural Gas 
Pipelines: The Federal Energy Regulatory 
Commission (FERC) will hold a three-day 
seminar on “FERC Environmental Review and 
Compliance for Natural Gas Facilities”. The 
“interactive seminar will include how to 
successfully navigate the FERC environmental 
review process and to prepare an 
Environmental Report, a brief introduction to 
pipeline construction for industry newcomers, 

a discussion of pre-construction preparation 
considerations, and a review of baseline 
mitigation measures for pipeline construction 
and restoration.”   
 
March 9 
EPA Regulations: The Senate Environment 
and Public Works Committee will hold a 
hearing titled, “Cooperative Federalism: State 
Perspectives on EPA Regulatory Actions and 
the Role of States as Co-Regulators.” 
 
March 17 
FERC Open Meeting: The Federal Energy 
Regulatory Commission will hold its monthly 
meeting.   
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Lucas Rogers contributed to this report. 
Updates on energy and environment issues are also 
available on twitter. 
 
DEFENSE 
 
Navy and Marine Corps’ FY 2017 Budget 
Request Hearing 
 
Key Points: 

 The Secretary of the Navy and uniformed 
heads of the Navy and Marine Corps discuss 
the Administration’s FY 2017 request 

 Members express skepticism about whether the 
total request sufficiently funds the DOD given 
the worldwide security environment  

 
On March 1, the House Appropriations 
Committee’s Defense Subcommittee held a 
hearing with testimony from Secretary of the 
Navy Ray Mabus, Chief of Naval Operations 
John Richardson, and Marine Corps 
Commandant General Robert Neller on the FY 
2017 Navy and Marine Corps’ budget request. 
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Chairman Rodney Frelinghuysen (R-NJ) stated 
that “[a]s was true last year, all of us remained 
concerned with the core Navy, ships and ship-
building, and the ship-building industrial 
base…[a]nd after much talk of a 313-ship 
Navy, today, the Navy has 272 deployable 
ships.” He said that “[f]or FY 2017, your goal is 
to have 287 deployable ships.” Frelinghuysen 
stated that “I continue asked whether this is 
enough” and asked “[a]re we building enough 
ships and submarines to decisively defend 
against and deter our enemies in all corners of 
the globe, including the Arctic?” He said that 
“[y]ou’ve heard me say this before, when it 
comes to ship, numbers matter, yes, quantity 
has a quality all of its own…[and] [i]n addition 
to the quantity of ships, all of us are concerned 
with a mix of ships -- submarines, surface 
combatants, amphibs, support ships and how 
they are operated and maintained.” 
Frelinghuysen stated that “[i]n this era of 
budget constraints we need to make sure that 
we are making every dollar count by investing 
in the correct ships, in the correct numbers at 
the correct time…[and] [w]e also need to 
ensure that we are investing in the right 
weapon systems and advanced technology for 
the immediate threats we face, not just future 
conflicts.” 
 
Mabus stated that “[w]hen I took this post 
almost seven years ago, we had an incredibly 
committed and capable force, but each of those 
four Ps was under pressure.” He said that 
“[o]ur people were under stress from a high 
operational tempo and extended deployments, 
our fleet was shrinking and too many of our 
platforms were costing too much…[and] [o]ur 
use of power was a vulnerability.” Mabus stated 
that “[o]n platforms, we’ve reversed the decline 
in ship count, and thanks to Congress, and in 
particular to this committee, our Navy will 
reach 300 ships by 2019 and our assessed and 
validated need of 308 ships by 2021.” He 

claimed that “[i]n the seven years before I took 
office, the Navy contracted for 41 ships…[but] 
[i]n my seven years, we’ve contracted for 84, 
and we’ve done so while increasing aircraft 
purchases by 35 percent, all with a smaller top 
line.” Mabus asserted that “[p]ractices like firm 
fixed-price contracts, multiyear buys, stable 
requirements have driven down cost on 
virtually every class of ship…[and] [w]e’re also 
in the process…of recapitalizing nearly every 
naval aviation program.” 
 
Richardson explained that “[t]he maritime 
environment has seen explosive growth, from 
the sea floor to space, from deep water to the 
shoreline, and in the information domain, 
things are accelerating.” He stated that “[t]he 
global information system has become 
pervasive and has changed the way we do 
business -- we all do business, including at 
sea…[a]nd technology is being introduced at an 
unprecedented rate and is being adopted by 
society just as fast.” Richardson said that 
“[t]hese new forces have changed what it 
means for the Navy and Marine Corps to 
provide maritime security…[a]nd while the 
problems are more numerous and complex, our 
responsibility remains the same: naval forces 
must provide our leaders credible options to 
protect America from attack, advance our 
prosperity, further our strategic interests, assure 
our allies and partners, and deter our 
adversaries, which rests on our ability and with 
our sister services, to win decisively if conflict 
breaks out.” He stated that “[w]e prioritize 
shipbuilding and the industrial base to the 
maximum extent possible…[and] [f]irst in that 
effort is the Ohio replacement program which 
I believe is vital to our survival as a nation.” He 
said that “[w]e’re taking steps to more deeply 
ingrain information warfare…[and] investing in 
our naval aviation enterprise, rapidly integrating 
unmanned systems, and bolstering our 
investments in advanced weapons.” 
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Neller said that “[a]s we engage in the current 
fight and maintain our forward presence in 
order to respond to crises, our enemies and 
potential adversaries have not stood idle.” He 
said that “[t]hey have developed new 
capabilities which now are comparable, and in 
some cases exceed our own…[and] [t]his is 
further complicated by a constrained resource 
environment from which we must continue our 
current operational tempo, reset our 
equipment, maintain our warfighting readiness, 
and at the same time, modernize.” He said that 
“[a]s our attention is spread across the globe in 
a security environment where the only certainty 
is uncertainty, we must make decisions about 
our strategy and structure that will determine 
our nation’s military capability in the future.” 
Neller stated that “[a]s the Marine Corps draws 
down to 182,000 Marines, we continue to 
develop capabilities in the fifth generation flyer, 
the F- 35; cyber warfare information 
operations; special operations; embassy security 
guards; and our security cooperation group.” 
 
Air Force’s FY 2017 Budget Request 
Hearing 
 
Key Points: 

 Members focus on the size of the Air Force 
and its capabilities  

 
On March 2, the House Appropriations 
Committee’s Defense Subcommittee held a 
hearing on the Air Force’s FY 2017 budget 
request with Secretary of the Air Force 
Deborah Lee James and Air Force Chief of 
Staff General Mark A. Welsh III.  
 
Chairman Rodney Frelinghuysen (R-NJ) said 
that “General Welsh, you caught our attention 
with your remarks before the recent Air 
Warfare Symposium…[and] [y]ou addressed 
the possibility of the Air Force being called 

upon to fight a major theater war in Eastern 
Europe or Asia against a well-trained and well-
equipped army.” He said that “I assume you 
were referring to perhaps the Russians or 
Chinese…[and] [y]ou said, and I quote, “We’re 
not really ready for that. It’s going to be ugly.” 
James stated that “[a]n assessment like that 
from someone of your experience should be of 
concern to our committee and to the 
nation…[b]ut the facts are the facts.” He stated 
that “[w]e have the oldest Air Force aircraft in 
history and the smallest Air Force in years.” 
Frelinghuysen stated that “[a]t the same time, 
the Chinese air force, the third-largest air force 
in the world, is rapidly closing the gap with 
ours across a broad spectrum of capabilities -- 
quality of their aircraft, command and control, 
radar, electronic warfare, and data links.” He 
claimed that “Russia is procuring some new 
Flanker fighters and developing a fifth-
generation PAK FA fighter.” 
 
James said that “[w]hen we testified before all 
of you last year, we talked about our three 
priorities…taking care of people, striking the 
right balance between our readiness needs of 
today and the modernization that we need for 
tomorrow, and making every dollar count, 
being the most efficient Air Force with the 
taxpayer dollar that we can possibly be.” She 
said that “those three priorities have not 
changed, but what has changed over the last 
year or two or three are some of the world’s 
conditions.” James stated that “let me know 
detail a few of the highlights of our budget 
choices, as I go through these three top 
priorities, beginning with taking care of 
people.” She stated that “[w]e have been 
downsizing for years, and we know that 
enough is enough, and we cannot go any 
lower…[and] [t]he downsizing must stop, and 
indeed, it has.” James stated that “[w]e are now 
in a period of modest upsizing, and we’re doing 
that in a total force way, and the top priorities 
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include the areas of intelligence, intelligence, 
surveillance, and reconnaissance (ISR), cyber, 
maintenance and our battlefield airmen.” She 
stated that “today’s aircraft inventory is the 
oldest it has ever been, and our adversaries are 
closing the technological gap on us quickly, 
which tells me we’ve got to modernize; we 
need to both be ready and we need to 
modernize.”  
 
Welsh stated that “I would like to briefly 
address just two issues that are pressing on the 
Air Force today.” He said that “[f]irst, the 
health of the remotely piloted aircraft (RPA) 
enterprise, which we get a lot of questions 
about, including some from members of this 
Committee, and second, pilot retention.” 
Welsh stated that “[f]irst, the RPA enterprise.” 
He said that “[w]e are laser focused on 
improving the quality of life and establishing a 
manageable, long-term, livable battle rhythm 
for our RPA community…[and] [t]he explosion 
in people, platforms and resources that 
constitute this community, the medium altitude 
ISR community, since 2001 has been stunning, 
and so has the volume and the quality of the 
work they’ve done in the battlefield.” Welsh 
stated that “[t]he second issue is pilot retention 
because the long-awaited pilot retention 
problem is here…[and] [i]n calendar year ‘15, 
major airlines hired about 3,500 pilots, and they 
expect to keep hiring at a commensurate rate 
for the next nine to 10 years.” 
 
HASC Worldwide Threats Hearing 
 
Key Points: 

 The Committee hears from DOD intelligence 
officials on the range of threats facing the U.S. 
and DOD 

 
On March 2, the House Armed Services 
Committee held a hearing titled “World Wide 
Threats” with testimony from Defense 

Intelligence Agency Director Lieutenant 
General Vincent Stewart and Joint Staff 
Director for Intelligence, J-2 Major General 
James Marrs.  
 
Chairman Mac Thornberry (R-TX) said that 
“[t]his year as we did last year, the committee 
meets today to get an assessment of the threat 
environment in which our military personnel 
are asked to operate.” He said that “I think it’s 
important that we understand not only the 
threats that are out there today but the general 
direction of trends as we make decisions about 
this year’s Defense Authorization Act.” 
Thornberry stated that “[i]f we just think about 
some of the things that have changed since we 
had this hearing last year, we can remember the 
enormous amount of time and effort was spent 
about Putin -- the Russia’s activities in 
Ukraine…[and] [o]f course, those gains have 
been consolidated and now there is the most 
significant military presence in the Middle East 
that they’ve had since the 1970s.” He said that 
“[m]eanwhile, the Islamic State of Syria and 
Iraq (ISIS) has launched attacks both in Europe 
and the United States and it has spread to more 
countries. Including -- notably Libya, 
Afghanistan, as well as others.” Thornberry 
stated that “North Korea launches missile test, 
and nuclear test, and sticks it’s finger in the eye 
of the world…[a]nd meanwhile China is 
continuing to develop it’s Islands out of the 
Pacific Ocean and has begun to install -- 
according to reports, military aircraft and 
service to air missiles on those Islands.” He 
said that “needless to say, the world is not 
getting any simpler and the world is not getting 
any less dangerous.”  
 
Representative Susan Davis (D-CA) (standing 
in for Ranking Member Adam Smith (D-WA)) 
stated that “we know that there are at least five 
key national security challenges that are driving 
defense planning and budgeting…[and] [a]ll of 
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them key, all of them critical and we look 
forward to your comments today.” She stated 
that “[i]t’s so important for us to receive clear 
objective and comprehensive assessments from 
the defense intelligence community…[and] 
[a]deep and clear understanding of these threats 
and the trends and developments that drive 
them is fundamental to the committees who 
work in shaping the defense budget and in 
helping the Department of Defense and the 
rest of the national security establishment 
perform their duties affectively.” 
 
Stewart stated that “my statements for the 
record details a range of multifaceted 
challenges, advocacies, threats, foreign military 
capabilities and trans-national terrorist 
networks.” He said that “[t]aken together these 
issues reflect the diversity, scope, and 
complexity of today’s challenges to our national 
security…[and] [i]n my opening remarks, I’d 
like to highlight just a few of these threats 
which represents our five focus areas in all war 
fighting domains -- space, cyberspace, air, 
surface, and subsurface.” Stewart said that 
“[t]urning first to the current threat from the 
Islamic State of Syria and the Levant 
(ISIL)…[t]hese Salafi jihadists are determined 
to restore the caliphate and as they’ve shown 
are willing to justify extreme violence in their 
efforts to impose their social order on others.” 
He said that “[a]s the Paris attacks 
demonstrated, ISIL has become the most 
significant terrorist threat to the United States 
and our allies…[and] [i]n 2015 the group 
remained entrenched in Iraq and Syria and 
expanded globally.” Stewart said regarding 
Afghanistan, “in their first full year in the lead 
Afghan security forces increasingly conducted 
independent operations…[h]owever, these 
forces struggled to adapt to a lack of collation 
enablers and a high operational tempo which 
led to uneven execution of operations.” Stewart 
said that “[r]ussian military activities continue 

at historically high levels…[as] Moscow 
continues to pursue aggressive foreign and 
defense policy, including conducting operations 
in Syria, sustaining involvement in the Ukraine, 
and expanding military capabilities in the 
Arctic.” He stated that “China is pursuing a 
long term, comprehensive military 
modernization program to advance its core 
interests…[w]hich include maintaining its 
sovereignty, protecting its territorial integrity 
and projecting its sphere of influence 
particularly in the South China Sea.” Stewart 
stated that “North Korea’s nuclear weapons 
programs are evolving, and evolving ballistic 
missile programs are a continual threat.  
 
GAO Report On Shipbuilding 
 
Key Points: 

 Government watchdog finds that the Coast 
Guard’s use of warranties may be more cost 
efficient than the Navy’s use of guarantees for 
repairs following delivery of ships 

 
On March 3, the Government Accountability 
Office (GAO) released a report comparing four 
of the Navy’s shipbuilding contracts with two 
of the Coast Guard’s, specifically, in the 
context of the contractor having to make post-
delivery repairs, the Navy’s use of guarantee 
clauses in fixed-price contracts and the Coast 
guard’s use of a warranties. The GAO noted 
that “[f]ixed-price incentive contract types used 
commonly in Navy shipbuilding, coupled with 
certain terms within the contract, result in the 
government paying to correct shipbuilder-
responsible defects…[and] [f]urther, these 
contracting arrangements allowed the 
shipbuilder to earn profit from fixing 
deficiencies discovered after delivery.”  
 
The GAO noted that “[t]he U.S. government 
spends about $17 billion per year building ships 
to support national defense and homeland 
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security…[and] [d]efects often become evident 
shortly after a ship is delivered.” The GAO 
stated that “[w]arranties and guarantees are 
both mechanisms to fix defects for which 
shipbuilders are responsible” and: 

 Warranties give the government a 
contractual right to direct the 
correction of defects at the contractor’s 
expense.  

 Guarantees are Navy-specific 
contractual mechanisms that provide 
for the correction of defects; but unlike 
warranties are not covered in the 
Federal Acquisition Regulation (FAR).”  

 
GAO stated that “[f]or five of the six Navy and 
Coast Guard ships GAO reviewed, guarantees 
did not help improve cost or quality 
outcomes…[and] [w]hile the type and terms of 
each contract determine financial responsibility 
for correcting defects, the government, in most 
of the cases GAO examined, paid shipbuilders 
to repair defects.” The GAO stated that “[f]or 
the four ships with fixed-price incentive type 
contracts and guarantee clauses, the 
government paid the shipbuilder 89 percent of 
the cost—including profit—to correct these 
problems.” The GAO stated that “[t]his means 
the Navy and Coast Guard paid the shipbuilder 
to build the ship as part of the construction 
contract, and then paid the same shipbuilder 
again to repair the ship when defects were 
discovered after delivery—essentially rewarding 
the shipbuilder for delivering a ship that 
needed additional work.” The GAO said that 
“Navy officials stated that this approach 
reduces the overall cost of purchasing ships; 
however, the Navy has no analysis that proves 
their point.” GAO stated that “[i]n contrast, 
the warranty on another Coast Guard ship—
the Fast Response Cutter (FRC)—improved 
cost and quality by requiring the shipbuilder to 
pay to repair defects.” The GAO noted that 
“[t]he Coast Guard paid upfront for the 

warranty, which amounted to 41 percent of the 
total defect correction costs.” 
 
The GAO stated that “[t]o improve the use of 
warranties and guarantees in Navy shipbuilding, 
we recommend that the Secretary of the 
Defense direct the Secretary of the Navy to 
take the following three actions:  

1. In arrangements where the 
shipbuilder is paid to correct defects, 
structure contract terms such that 
shipbuilders do not earn profit for 
correcting construction deficiencies 
following delivery that are determined 
to be their responsibility.  
2. Establish and document a clear 
objective for using a guaranty, and then 
create guidance for contracting officers 
that illustrates how to implement a 
guaranty that meets this objective. This 
guidance should describe how 
contracting officers should use aspects 
of the guaranty, including determining 
an appropriate limitation of liability, to 
achieve the objective and include 
considerations as to when a guaranty 
should be a separate contract line item.  
3. For future ship construction 
contracts, determine whether or not a 
warranty as provided in the FAR, 
provides value and document the costs, 
benefits, and other factors used to 
make this decision.  

 
The GAO stated that “[t]o inform this 
determination, the Navy should begin 
differentiating the government’s and 
shipbuilder’s responsibility for defects and 
track the costs to correct all defects after ship 
delivery.” 
 
Upcoming Hearings and Events 
 
March 8 
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U.S. Central/Africa/Special Operations 
Command: The Senate Armed Services 
Committee will hold a hearing to discuss U.S. 
Central Command, Africa Command, and 
Special Operations Command. 
 
Air Force Modernization: The Senate Armed 
Services Committee will hold a hearing to 
discuss Air Force Modernization. 
 
Military Personnel Posture: The Senate 
Armed Services Committee will hold a hearing 
to discuss military personnel posture. 
 
March 9 
Defense Health Program Budget: The 
Senate Appropriations Committee will hold a 
hearing to discuss the FY 2017 budget for the 
Defense Health Program. 
 
Nominations: The Senate Armed Services 
Committee will hold a hearing to discuss the 
nominations of General Joseph L. Votel to be 
Commander of United States Central 
Command, and Lieutenant General Raymond 
A. Thomas to be Command of United States 
Special Operations Command. 
 
Defense Security Cooperation/Assistance 
Programs: The Senate Armed Services 
Committee will hold a hearing to discuss 
defense security cooperation and assistance 
programs and authorities. 
 
Military Space Threats and Programs: The 
Senate Armed Services Committee will hold a 
closed hearing to discuss military space threats 
and programs.  
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201. Kevin Prior 
contributed to this section.  
 
 

HEALTH 
 
Senate Makes Progress on Addiction Bill; 
Nears Final Passage 
 
Key Points:  

 Leaders battle over amendments, but Reid says 
Democrats won’t block cloture 

 Vote to end debate set for Monday 
 
The Senate began consideration of the 
“Comprehensive Addiction and Recovery Act,” 
(S. 524), legislation sponsored by Senators 
Sheldon Whitehouse (D-RI), Rob Portman (R-
OH), Amy Klobuchar (D-MN), Kelly Ayotte 
(R-NH), Christopher Coons (D-DE), and Mark 
Kirk (R-IL) that would authorize programs to 
combat prescription drug and opioid abuse, 
and increase the availability of a key treatment 
for overdose victims.  
 
Notably, an amendment from Senator Jeanne 
Shaheen (D-NH) to provide $600 million in 
emergency spending to combat opioid abuse 
failed on a procedural vote, although five 
Republicans joined Democrats in support. 
Shaheen and others argued that emergency 
funding is needed to help communities that are 
battling opioid and heroin abuse. However, 
Senate Majority Leader Mitch McConnell (R-
KY) said that the federal government already 
has $400 million in unspent funding from the 
budget deal that passed Congress in December. 
Leading up to consideration of the bill, 
Democrats discussed opposing the underlying 
legislation if this funding was not included, but 
Senate Minority Leader Harry Reid (D-NV) 
concluded that his side would not oppose 
cloture or hold up passage of the bill next 
week.  
 
Three amendments were adopted by the Senate 
this week: 
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 Consumer Education: Senator Joe 
Manchin (D-WV) amendment to 
strengthen consumer education about 
the risks of opioid abuse and addiction 
(Agreed to, 90-0). 

 Extraterritorial Drug Trafficking: 
Senators Dianne Feinstein (D-CA) and 
Chuck Grassley (R-IA) amendment to 
target extraterritorial drug trafficking 
activity (Agreed to, 94-0).  

 Medicare Program: Senator Pat 
Toomey (R-PA) amendment to 
establish a drug management program 
for at-risk beneficiaries under the 
Medicare program (Agreed to by voice 
vote).  

 
Meanwhile, two amendments remain pending 
to the bill, a substitute amendment from 
Grassley and Senator Patrick Leahy (D-VT) 
that would, among other changes: (1) authorize 
funding for the Department of Health and 
Human Services (HHS) to treat pregnant and 
postpartum women; (2) allow HHS to use 
funds previously appropriated to the Substance 
Abuse and Mental Health Services 
Administration (SAMHSA) to provide 
treatment alternatives to incarceration; and (3) 
to remove authorized spending limits on grants 
to comprehensive state opioid abuse programs.  
 
Also pending is an amendment from Senator 
Joe Donnelly (D-IN) to provide follow-up 
services to individuals who have received 
opioid overdose reversal drugs. These are 
expected to be considered next week along 
with a vote to end debate on the bill. Dozens 
of additional amendments have been filed, but 
McConnell and Reid were not able to secure an 
agreement on up to 10 additional votes.  
 
If passage occurs next week, the bill could be 
taken up by the House. Companion legislation 

introduced by Representatives Jim 
Sensenbrenner (R-WI) and Tim Ryan (D-OH) 
has bipartisan support, but has yet to advance 
through any of the three Committees to which 
it was referred last year. Speaker Paul Ryan (R-
WI) has also signaled interest in mental health 
and criminal justice reform legislation. 
 
Trump Releases Healthcare Plan 
 
Key Points:  

 GOP frontrunner releases healthcare plan that 
fully repeals ACA 

 
Republican Presidential candidate Donald 
Trump offered a healthcare plan this week that 
included a number of hot button proposals that 
Congress has been debating in recent years. In 
the weeks leading up to the release, Trump had 
received criticism from other Republican 
candidates for not offering more details on 
changes he would seek to the healthcare 
system.  
 
Trump’s plan aims to use “free market 
principles and working together to create 
sound public policy that will broaden 
healthcare access, make healthcare more 
affordable and improve the quality of the care 
available to all Americans.” The plan outlines 
seven changes Trump would seek in Congress.  
 
The plan would repeal the Affordable Care Act 
(ACA), including the elimination of the 
individual mandate. It would provide for the 
sale of health insurance across state lines, with 
the stated goal of increasing competition in the 
market. It would feature several tax changes, 
including allowing individuals to deduct health 
insurance premium payments from their tax 
returns, and allow contributions into Health 
Savings Accounts (HSAs) to be made tax-free 
and allowed to accumulate.  
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It seeks to increase “price transparency from all 
healthcare providers, especially doctors and 
healthcare organizations like clinics and 
hospitals.” It would provide for Medicaid block 
grants to states, providing them with additional 
flexibility. The plan also “remove barriers to 
entry into free markets for drug providers,” 
resembling recent Congressional proposals to 
promote “drug importation.”   
 
Upcoming Hearings and Events 
 
March 5-6 
Health Care Equity: The National Medical 
Association will hold its 17th annual health 
policy colloquium on “True North Toward 
Health Care Equity: Clinical, Policy, and Social 
Determinants.”  
 
March 8 
Physician Practice: Health Affairs will hold a 
discussion on “The Evolving Landscape of 
Physician Practice.” 
 
Kidneys: The National Kidney Foundation 
will hold its third annual Kidney Patient 
Summit. 
 
March 9 
Health Innovation: The Senate Health, 
Education, Labor and Pensions Committee will 
hold its second markup of health innovation 
bills.  
 
Coordinated Care: The Healthcare Leadership 
Council will hold a briefing on “Breaking the 
Boundaries of Health: Enhancing Patient Well-
Being Through Coordinated Care.” 
 
Research: The National Institute of Diabetes 
and Digestive and Kidney Disorders Director 
Griffin Rodgers will deliver remarks on the role 
of research in solving diseases.  
 

March 9-10 
Health Policy: America’s Health Insurance 
Plans will hold its National Health Policy 
Conference with the theme “Making Health 
Care Work.”  
 
PhRMA: The Pharmaceutical Research and 
Manufacturers of America will hold its 2016 
Annual Meeting.  
 
March 10 
CO-OP Program: The Senate Homeland 
Security and Governmental Affairs Committee 
will hold a hearing on “Review of the 
Affordable Care Act Health Insurance CO-OP 
Program.” 
 
Healthcare.gov: The Senate Finance 
Committee will hold a hearing on 
“Healthcare.gov: A Review of Operation and 
Enrollment.”  
 
Cancer Research: AcademyHealth, the 
American Cancer Society Cancer Action 
Network, and Research!America will hold a 
briefing on “From Discovery to Delivery: 
Research at Work Against Cancer.” 
 
Universal Health Care: The Woman’s 
National Democratic Club will hold a 
discussion on “Getting to Universal Health 
Care.”  
 
March 11 
Zika Virus: The Bipartisan Policy Center will 
hold a discussion on “U.S. Response to Zika: 
Engagement with International Partners.” 
 
For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
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TRANSPORTATION AND 
INFRASTRUCTURE  
 
FY 2017 FAA Budget Request Hearing 
 
Key Points: 

 Members focused on NextGen implementation 
and a proposal to privatize the FAA’s air 
traffic operations  

 
On March 2, the House Appropriations 
Committee Transportation, Housing and 
Urban Development, and Related Agencies 
held a hearing entitled “FY 2017 DOT Budget 
Request.” Topics discussed included, but were 
not limited to: (1) NextGen; (2) ATC reform; 
(3) Inspector General report; (4) shared 
interests; (5) UAS; (6) contract towers; (7) 
lasers; (8) the impact of extensions; (9) 
community outreach; (10) essential air services; 
(11) improvement programs; (12) Organization 
Designation Authorization; and (13) the 
research budget. 
  
Chairman Mario Diaz-Balart (R-FL) observed 
the Federal Aviation Administration (FAA) is 
requesting $15.9 billion in Fiscal Year (FY) 
2017, a reduction in $380 million from last 
year. He noted this reduction is from reducing 
the airport grant program by $450 million and 
increasing passenger fees, a proposal that has 
been rejected several times before. He called 
this an “artificial” cut. He pointed out there are 
increases to the operations account, a cut to 
facilities and equipment, and an increase to the 
research budget. He noted there are challenges 
with NextGen, air traffic control (ATC) 
staffing levels, and unmannered aircraft system 
(UAS) integration. He said these challenges 
must be met while meeting the FAA’s safety 
mission. He said the system is the safest and 
most complex in the world.  
 

Ranking Member David Price (D-NC) 
announced the FAA’s budget request would 
provide sufficient resources to staff ATC, 
modernize the airspace, and increase safety. He 
declared the budget contains a request to allow 
large airports to fund improvements through 
an increase in the passenger facility charge 
(PFC), while small and medium sized airports 
would receive funding through the Airport 
Improvement Program (AIP). He expressed 
concern about the proposed ATC privatization 
that came up in the “Aviation Innovation, 
Reform, and Reauthorization Act of 2016” 
(AIRR Act) (H.R. 4441) and wanted to hear 
more about the progress of NextGen. He 
stated the budget requests $877 million for 
NextGen. He stressed the importance of 
maintaining legacy systems and how the FAA is 
improving safety and efficiency through testing 
new technologies. He noted FAA funding will 
expire in March and hoped FAA gets an 
extension that provides certainty. 
 
Federal Aviation Administration Administrator 
Michael Huerta testified the FY 2017 budget 
request will support the FAA running the safest 
airspace in the world while implementing 
NextGen. He observed key NextGen elements 
are being implemented while new users are 
entering the airspace. He declared En Route 
Automation Modernization (ERAM), the 
backbone of the NextGen transformation, is 
complete. He pointed out Automatic 
Dependent Surveillance-Broadcast’s (ADS-B) 
ground infrastructure is completed and ADS-B 
traffic and weather broadcasts are available 
nationwide. He noted performance based 
navigation (PBN) and Data Communications 
(Data Comm) have seen significant 
improvements. He observed the budget 
requests $10 billion for the operations account, 
which includes providing safe and secure air 
traffic services to the traveling public. He noted 
the facilities and equipment request of $2.8 
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billion maintains the airspace while it is 
modernized and transformed. He stated $2 
billion of this request is for keeping the current 
systems operational and safe. He declared the 
research and engineering request of $167.5 
million will help reduce carbon dioxide 
emissions. He added this request includes $8.4 
million for UAS. He explained that the airports 
budget request is $2.9 billion and will focus 
federal resources on projects of highest priority 
and greatest benefit to aviation at the smaller 
and general aviation airports. He announced 
commercial service airports would be allowed 
to increase non-federal PFCs from $4.50 to 
$8.00. He pointed out that the PFC has not 
been raised in 15 years and an increase is 
necessary to ensure airports have greater 
buying power. He observed FAA is open to 
having a discussion about future ATC systems. 
He said civil aviation is an economic driver and 
job creator and it must be protected. 
 
Diaz-Balart stated too often programs are 
delayed and over price. He asked how 
NextGen delivery is being accelerated and what 
lessons have been learned from past challenges. 
Michael Huerta, FAA noted ERAM was 
baselined and FAA created a program 
management organization that imposed project 
discipline on major programs. He declared that 
since then, ERAM met its schedule and cost 
projections. He said the current fiscal year 
budget is focused on four areas that were 
designed with the help of the aviation industry: 
data communications, surface operations, 
multiple runway operations, and performance 
based navigation. He said they wanted to match 
benefits with investments deployment of 
products. He called this beneficial in terms of 
receiving industry endorsement. He said they 
are making progress. Diaz-Balart asked if 
lessons could improve future programs, to 
which Huerta responded in the affirmative. 
 

Price asked if there are barriers to achieving 
milestones. He wondered about expectations 
for installing ADS-B by 2020. Huerta said a 
challenge is to ensure users have ADS-B by 
2020, but FAA has been working on this. He 
noted air carriers will be completing the 
instillation of this technology during regular 
aircraft maintenance cycles. He believed this 
would be done by 2020. He declared a barrier 
for implementing this technology within the 
general aviation community has been the cost 
to equip an aircraft. He declared it is closer 
now to being an affordable price level. 
 
Upcoming Hearings and Events 
 
March 8 
U.S. Maritime Industry: The Senate 
Commerce, Science & Transportation 
Committee will hold a hearing to discuss the 
U.S. maritime industry. 
 
March 10 
Unmanned Aircraft Commercial 
Applications:  The Senate Small Business & 
Entrepreneurship Committee will hold a 
hearing to discuss the commercial applications 
of unmanned aircraft for small businesses. 
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201. Kevin 
Prior contributed to this section.    
 
TECHNOLOGY 
 
House Encryption Hearing With FBI 
Director and Apple 
 
Key Points: 

 The House Judiciary Committee heard from 
the FBI, Apple, and other witnesses about the 
encryption issue, including whether Apple 
should be compelled to help the FBI defeat the 
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iPhone’s security suite and whether Congress 
should legislate on the “going dark” issue 

 
On March 1, the House Judiciary Committee 
held a hearing entitled “The Encryption 
Tightrope: Balancing Americans’ Security and 
Privacy.” Topics discussed included, but were 
not limited to: (1) the All Writs Act; (2) The 
Communications Assistance for Law 
Enforcement Act (CALEA); (3) precedent 
setting; (4) Apple’s cooperation; (5) small 
business implications; (6) law enforcement’s 
capabilities; (7) access to information; (8) 
security concerns and threats; (9) foreign policy 
implications; and (10) the role of the 
government.  
 
Chairman Bob Goodlatte (R-VA) declared 
encryption is a good innovation and keeps 
valuable information safe. He said it is not used 
as effectively as it needs to in order defend 
against malicious actors, governments, and 
hackers. He stated encryption must play a role 
and companies that develop technologies must 
do their part too. He noted the Judiciary 
Committee and Congress as a whole are best 
suited to address encryption issues. He noted 
encryption is a valuable technological tool that 
maintains safety and commerce while playing 
an important role in national security. He 
observed a national debate has arisen over 
encryption, which presents new challenges for 
law enforcement that seek information during 
an investigation. He said the nation must 
determine how to have more encryption 
without having unduly burden access to 
information. He said adoption of new 
communications technology is outpacing law 
enforcement’s technological capability to access 
that information in legitimate investigations. 
He noted the Federal Bureau of Investigation 
(FBI) sought information on an Apple iPhone 
in connection with a shooting that took place 
in San Bernardino, California. He noted that a 

federal judge, citing the All Writs Act, ordered 
Apple to provide reasonable technical 
assistance to unlock the phone. He pointed out 
Apple has challenged the order and raised 
constitutional and technical objections. He 
noted this case is not straightforward and may 
not be the best case for establishing a 
precedent. He observed earlier this week, a 
magistrate judge in New York ruled the 
government cannot compel Apple to unlock a 
phone pursuant to the All Writs Act. He 
declared there is a need for private 
communications to be protected. He noted that 
law enforcement has a duty to ensure public 
safety and national security are not jeopardized 
if possible solutions exist. 
 
Ranking Member John Conyers (D-MI) 
believed strong encryption keeps the nation 
safe. He stated Michael Hayden, former 
Director of the National Security Agency 
(NSA), noted America is safer with 
unbreakable end-to-end encryption. He 
observed that in a hearing last week, former 
Director of Homeland Security Michael 
Chertoff said strong encryption helps law 
enforcement more than it hinders law 
enforcement. He said the Department of 
Justice (DOJ) has urged the Committee to give 
an authority that mandates companies be 
forced to create a backdoor, which he does not 
support. He said technology companies believe 
this would be very costly and put them at a 
competitive disadvantage. He noted this would 
likely not prevent hacks from taking place. He 
expressed concern that the FBI would ask a 
federal magistrate judge to give them access to 
secure products. He questioned why the FBI 
has done this. He cited a letter that said the 
opinion on encryption can change in the 
aftermath of an event where encryption was 
too strong. He also questioned using the All 
Writs Act to apply to modern technology. He 
stated this is not the best course of action. He 
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noted the federal court in New York said the 
All Writs Act, as construed by the government 
in a case similar to the Apple case, would give 
the government an overly broad authority to 
override individual autonomy. He observed 
there is nothing in the government’s request 
that sets a limit on how far a court may go in 
requiring a person or company to provide 
information. He observed that the 
government’s assertion of power in the San 
Bernardino case is without limiting principle 
and likely to have sweeping consequences.  
 
Federal Bureau of Investigation (FBI) Director 
James Comey declared balancing privacy and 
public safety vis-à-vis technology is the hardest 
issue he has had to face. He believed the logic 
of encryption will bring society to a place 
where conversations and papers will be private, 
and no one can look at those materials or 
communication without consent. He stated 
encryption will allow everyone to keep private 
the items that matter most to them. He 
observed there are many costs to this, and 
noted that safety over the past two centuries 
has largely depended on law enforcement 
obtaining access through the courts to gain 
access to an individual’s “stuff.” He believed 
these issues are playing out in the national 
security environment as well within the 
domestic law enforcement. He said ISIL is 
using end-to-end encryption measures to issue 
orders. He noted that even with a court order, 
the FBI cannot decrypt information with 
strong encryption. He observed the FBI is 
attempting to use lawful tools to get access to 
the phone in the San Bernardino investigation. 
He declared they are trying to do a “competent 
job.” He stated that the FIB’s job is limited: 
they investigate cases and use tools that are 
lawful and appropriate. He noted these tools 
are becoming less and less effective as 
technology evolves. He said there could be 

“warrant-less spaces” in the future. He 
concluded there are no demons in this debate. 
 
Apple, Inc. Vice President and General 
Counsel Bruce Sewell stated that Apple 
respects law enforcement and has a dedicated 
team that works with them. He noted after the 
San Bernardino shooting, Apple and law 
enforcement worked together to obtain as 
much information as possible. He said a court 
is asking them to create and operating system 
that does not exist, and would make the iPhone 
vulnerable. He observed it would weaken the 
security for all iPhones. He noted the tool 
would be used on other phones. He said the 
FBI is asking Apple to weaken the security on 
its phones and risk the user’s data being 
compromised by hackers. He pointed out that 
iPhones contain a significant amount of 
information. He said the U.S. government has 
spent billions of dollars to fund strong 
encryption, which he called a good thing. He 
declared the tools to defend against attacks 
must be made stronger. He believed balancing 
security with privacy could be accomplished. 
He posed several questions including whether 
the FBI should be allowed to compel a 
company to create a product that does not exist 
tailored to its needs. He declared decisions 
should be made by Congress, not through 
outdated law. 
 
EU-U.S. Privacy Shield Text Released 
 
Key Points: 

 The EU released the text and supporting 
documents for the Safe Harbor successor 
agreement that must still be approved by the 
EU 

 US regulators pledge to enforce the agreement 
 
The EU has released the legal texts on 
February 29 that embody the EU-U.S. Privacy 
Shield that was agreed to in principle earlier 
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this month as a replacement to the Safe Harbor 
Framework that had allowed US entities to 
transfer personal data out of the EU until the 
EU’s highest court struck down the agreement. 
There are additional steps on the European 
side before the agreement is fully enacted, 
however. Nonetheless, letters from U.S. 
regulators, including the Federal Trade 
Commission and Departments of Commerce, 
Transportation, and State, were released along 
with the EU’s Draft Adequacy Decision, the 
document that spells out the EU-U.S. Privacy 
Shield specifics, including: 

 Communication 

 Q&A 

 Factsheet 

 Draft adequacy decision 

 Annex 1 

 Annex 2 

 Annex 3 

 Annex 4 

 Annex 5 

 Annex 6 

 Annex 7  
 
In the European Commission’s press release, 
the Commission explained that: 
 

In line with President Juncker’s political 
guidelines, the Commission has (i) 
finalised the reform of EU Data 
protection rules, which apply to all 
companies providing services on the 
EU market, (ii) negotiated the EU-U.S. 
Umbrella Agreement ensuring high data 
protection standards for data transfers 
across the Atlantic for law enforcement 
purposes, and (iii) achieved a renewed 
sound framework for commercial data 
exchange: the EU-U.S. Privacy Shield. 

 
The Commission explained that it “also made 
public today a draft “adequacy decision” of the 

Commission as well as the texts that will 
constitute the EU-U.S. Privacy Shield…[which] 
includes the Privacy Shield Principles 
companies have to abide by, as well as written 
commitments by the U.S. Government (to be 
published in the U.S. Federal Register) on the 
enforcement of the arrangement, including 
assurance on the safeguards and limitations 
concerning access to data by public 
authorities.” 
 
In the draft adequacy decision, the Commission 
provides an overview of how the new 
Framework will work: 
 

In order to rely on the Privacy Shield to 
effectuate transfers of personal data 
from the EU, an organization must 
self-certify its adherence to the 
Principles to the Department of 
Commerce (or its designee) (“the 
Department”). While decisions by 
organizations to thus enter the Privacy 
Shield are entirely voluntary, effective 
compliance is compulsory: 
organizations that self-certify to the 
Department and publicly declare their 
commitment to adhere to the Principles 
must comply fully with the Principles. 
In order to enter the Privacy Shield, an 
organization must (a) be subject to the 
investigatory and enforcement powers 
of the Federal Trade Commission (the 
“FTC”), the Department of 
Transportation or another statutory 
body that will effectively ensure 
compliance with the Principles (other 
U.S. statutory bodies recognized by the 
EU may be included as an annex in the 
future); (b) publicly declare its 
commitment to comply with the 
Principles; (c) publicly disclose its 
privacy policies in line with these 
Principles; and (d) fully implement 
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them. An organization’s failure to 
comply is enforceable under Section 5 
of the Federal Trade Commission Act 
prohibiting unfair and deceptive acts in 
or affecting commerce (15 U.S.C. § 
45(a)) or other laws or regulations 
prohibiting such acts. 

 
As with Safe Harbor, the Federal Trade 
Commission (FTC) will be the primary 
enforcer of the new commitments private 
entities make pursuant to the new EU-U.S. 
Privacy Shield (except the Department of 
Transportation will regulate airlines making 
such commitments) under its Section 5 powers 
to police unfair and deceptive practices. The 
FTC was the primary enforcer of the previous 
Safe Harbor Framework and conducted “nearly 
40 enforcement actions, numerous additional 
investigations, and cooperation with individual 
European data protection authorities (“EU 
DPAs”) on matters of mutual interest.”  
 
FTC Chairwoman Edith Ramirez said in her 
statement that “[s]trong law enforcement and 
increased cooperation will be critical to the new 
framework’s success, and the FTC will play a 
significant role in enforcing commercial privacy 
promises under the framework.” She added 
that “[a]s I affirmed in my letter to EU 
Commissioner Vĕra Jourová, the FTC will 
make enforcement of the new framework a 
high priority, and we will work closely with our 
European counterparts to provide robust 
privacy and data security protections for 
consumers in the United States and Europe.” 
Secretary of Commerce Penny Pritzker  
 
A key piece of the new EU-U.S. Privacy Shield 
is the creation of a Privacy Shield 
Ombudsperson “to establish[] a redress 
possibility in the area of national intelligence 
for Europeans through an Ombudsperson 
mechanism within the Department of State, 

who will be independent from national security 
services.” The new “Ombudsperson will 
follow-up complaints and enquiries by 
individuals and inform them whether the 
relevant laws have been complied with.” 
Secretary of State John Kerry named Under 
Secretary of State Catherine A. Novelli as the 
first Privacy Shield Ombudsman, and in his 
letter naming Novelli to the post, Kerry stated 
that “I have directed my staff to devote the 
necessary resources to implement this new 
Ombudsperson mechanism, and am confident 
it will be an effective means to address EU 
individuals’ concerns.” Novelli has already been 
serving in a similar capacity as Senior 
Coordinator for International Information 
Technology Diplomacy” (Senior Coordinator), 
a position created by the President as part of 
the review of signals intelligence.  
 
In terms of next steps, the Commission stated 
that “a committee composed of representatives 
of the Member States will be consulted and the 
EU Data Protection Authorities (Article 29 
Working Party) will give their opinion, before a 
final decision by the College.” The 
Commission stated that “[i]n the meantime, the 
U.S. side will make the necessary preparations 
to put in place the new framework, monitoring 
mechanisms and the new Ombudsperson 
mechanism.” The Commission noted that 
“[f]ollowing the adoption of the Judicial 
Redress Act by the U.S. Congress, signed into 
law by President Obama on 24 February, the 
Commission will shortly propose the signature 
of the Umbrella Agreement…[and] [t]he 
decision concluding the Agreement should be 
adopted by the Council after obtaining the 
consent of the European Parliament.” 
 
McCaul and Warner Unveil Their Bill To 
Establish National Commission on 
Security and Technology Challenges 
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Key Points: 

 A bill to create a commission to look at 
security and technology issues is introduced that 
may be an acceptable compromise among 
stakeholders in the encryption/”going dark” 
issue 

 
On February 29, House Homeland Security 
Committee Chairman Michael McCaul (R-TX) 
and Senator Mark Warner (D-VA) have 
introduced the “Digital Security Commission 
Act of 2016” (H.R. 4651/S. 2604) to create a 
National Commission on Security and 
Technology Challenges (Commission) that 
would “collectively address the larger issue of 
protecting national security and digital security, 
without letting encrypted communications 
become a safe haven for terrorists.” Along with 
the bill, a one-pager and a section-by-section 
were released. 
 
The Commission would be comprised of 16 
Members (with one additional ex-officio 
member appointed by the President in a non-
voting capacity); 8 Members would be chosen 
by the Speaker and Senate Majority Leader, one 
of whom would be the chairman, and 8 
Members would be chosen by the House and 
Senate Minority Leaders, one of whom shall be 
vice chairman. However, in the selection of 
these Members, the Speaker and Senate 
Majority Leader (as would the House and 
Senate Minority Leaders) would need to select 
one each from the following fields: 

(1) Cryptography. 
(2) Global commerce and economics. 
(3) Federal law enforcement. 
(4) State and local law enforcement. 
(5) Consumer-facing technology sector. 
(6) Enterprise technology sector. 
(7) The intelligence community  
(8) The privacy and civil liberties 
community. 

 

In terms of timing, the Commission would 
likely not submit its final report before the end 
of the Obama Administration and would do so 
in the second half of 2017 at the earliest, 
assuming quick enactment his year. 
 
According to the section-by-section, “[i]n a 
report to Congress, the Commission will 
provide, at a minimum, assessments of:  

 The issue of multiple security interests 
(public safety, privacy, national security, 
and communications and data 
protection) both now and in ten years.  

 The economic and commercial value of 
cryptography and digital security and 
communications technology.  

 The benefits of cryptography and 
digital security and communications 
technology to national security and 
crime prevention.  

 The role of cryptography and digital 
security and communications 
technology in protecting the privacy 
and civil liberties of Americans.  

 The effects the use of cryptography and 
other digital security and 
communications technology has on law 
enforcement and counterterrorism.  

 The costs of weakening cryptography 
and digital security and 
communications technology standards. 
International laws, standards, and 
practices for legal access to 
communications and data protected by 
cryptography and digital security and 
communications technology. 

 
Additionally, “[t]he Commission’s report will 
also include recommendations for policy and 
practice, and may include recommendations for 
legislation, regarding:  

 Methods to take advantage of the 
benefits of digital security and 
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communications technology while 
mitigating the risk of abuse by bad 
actors.  

 The tools, training, and resources that 
could be utilized by law enforcement 
and national security agencies to adapt 
to the new digital landscape.  

 Cooperation between the government 
and private sector to work together to 
impede terrorists’ use of digital security 
and communications technology to 
mobilize, facilitate, and carry out 
attacks.  

 Any revisions to current law regarding 
wiretaps and warrants for digital data, 
while preserving privacy and market 
competitiveness.  

 Proposed changes to procedures for 
obtaining warrants to increase 
efficiency and cost effectiveness for the 
government, tech companies, and 
service providers.  

 Steps the U.S. can take to lead the 
development of international standards 
for digital evidence for criminal 
investigations, including reforming the 
mutual legal assistance treaty (MLAT) 
process. 

 
Administration Commits To Renegotiating 
Wassenaar Language On “Intrusion 
Software” 
 
Key Points: 

 The Obama Administration has reversed itself 
and has decided to try to change the 
Wassenaar Arrangement export control 
language on intrusion software 

 The Departments of State and Commerce have 
added the item to the agenda at the December 
2016 meeting 

 

The Administration has apparently decided that 
it will try to renegotiate the Wassenaar 
Arrangement with respect to the language 
requiring export control of “intrusion 
software.” In his February 29 press release, 
Representative Jim Langevin (D-RI) 
announced that the Administration has added 
removing software intrusion from the items the 
41 Wassenaar Arrangement nations have 
agreed deserves export control. The annual 
Wassenaar Arrangement meeting will be held in 
mid-December. 
 
Langevin stated that “[b]y adding the removal 
of the technology control to the agenda at 
Wassenaar, the Administration is staking out a 
clear position that the underlying text must be 
changed….[and] [f]urthermore, the 
Administration leaves open the possibility for 
further alterations to the control pending 
additional interagency review.” He conceded 
that “[o]f course, the addition of items to the 
agenda does not, in itself, ensure a successful 
resolution…[and] I look forward to working 
with our Wassenaar partners to advance the 
dialog, and to supporting the State 
Department’s team as negotiations progress.” 
 
A March 1 letter from Secretary of Commerce 
Penny Pritzker to several industry associations 
confirming Langevin’s announcement earlier 
this week that the Administration has taken 
steps to persuade the other 40 Wassenaar 
Arrangement nations to remove “intrusion 
software” from export control regimes. The 
Departments of Commerce and State have, 
according to Pritzker, placed the issue of 
export control of “intrusion software” on the 
agenda at the annual Wassenaar Arrangement 
meeting in mid-December. She cautioned that 
the U.S. would have to convince the other 
nations to remove the language that has caused 
a strong reaction from the U.S. technology 
industry. Also, Pritzker pledged not to 
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implement a rule on intrusion software without 
notice and comment rulemaking. 
 
Pritzker said that “the U.S. has proposed in this 
year’s Wassenaar Arrangement to eliminate 
controls on technology required for the 
development of “intrusion software.” She 
explained that “[w]e will also continue 
discussions both domestically and at Wassenaar 
aimed at resolving the serious scope and 
implementation issues raised by the 
cybersecurity community concerning remaining 
controls on software and hardware tools for 
the command and delivery of “intrusion 
software.” Pritzker stated that “[t]hese 
discussions will include significant 
consultations with other Wassenaar members 
and those in the U.S. Government, private 
sector, and academic cybersecurity 
communities.” She stated that “[t]he goals of 
these discussions will be to materially address 
the concerns raised during the rulemaking 
process…[and] will also give the 
Administration a chance to share with 
counterparts in other countries the U.S. 
cybersecurity communities’ concerns regarding 
the unprecedented consequences such controls 
could have.” 
 
Pritzker cautioned that “[b]ecause changes in 
Wassenaar controls must be approved by all 41 
members, we cannot predict the outcome of 
these discussions and negotiations.” However, 
she pledged that “[t]he Department of 
Commerce and federal partners…will continue 
to consult with the cybersecurity communities 
during the negotiations and we commit that we 
will not implement domestically any regulations 
on these specific controls without first giving 
the public an opportunity to participate 
through the notice and comment process of a 
proposed rule.” Pritzker stated that “we 
commit to ensuring that the benefits of 
controlling the export of the purpose-built 

tools at issue outweigh the harm to effective 
U.S. cybersecurity operations and research.” 
She said that “[w]e will also continue to analyze 
the role that appropriately scoped export 
controls could play within the larger strategy of 
countering the growing capability of malicious 
actors to cause harm through cyberspace.” 
 
Upcoming Hearings and Events 
 
March 16 
Tribal High Speed Internet Access: The 
Senate Indian Affairs Committee will hold a 
hearing to discuss high speed internet access 
programs on tribal lands. 
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201. Kevin 
Prior contributed to this section.   
 
This Week in Congress was written by Laura 
Simmons.  
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